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Kendall Corners Subdivision Preliminary Plan, Dated IVlarch 14,2016

Pl~O.iECT DESCRIPTION

I~e~dall Street Realty 'Trust proposes to develop about 5 acres of land off I~endal~
Avenue near the Sherborn Town Line (+ 500 feet away). The rear of the property abuts
the town ofl~aticic.

A 1925 Plan shows t~vo Private Ways, one of which Kendall seeks to impraveo
Kendall would like to keep ~h~ Pri-~~ate ̀ Uay as private and. it will. be maintained by
Homeowners ~lssocia~ion.

The hand is in the CJeneral Residence .Zone (G) requiring 8,000 sf/ lat and 65 feed
of frontage. A large section of the land to the east is regulated. wetlands. The sz~e h.ad a
house on what was previously Lot 14 (1925 pl.a.n), and are existing house under separate
ownership protrudes into the locus. Kendall Avenue zs a 40 foot wide County Layout
(1.915), with a pavement width of up ~0 26 feet fewer, water, and drains exist in I~endali
Avenue.

Site topography is generally flat within tie area on aid adjacent to tihe Private
Wad, but slopes down in close proximity to the wetlands area (6 foot drop avez° 30 feet
adjacent to the wetland.). The site is mostly- wooded ~n the upland portion with deciduous
trees. Soil tests indicate a deep well d~ai~.~d gravel wit1~_ a water table approximating the
su~ounding wetlands elevation.

Kendall proposes to develop the property with 8 yew lots, for duplex housing, and
construct the Private V~ray as a 28 foot laved r~vay, ~vit~ a sidewalk on one side. One lot i.s
a 6frontage' lot on Kendall Avenue (lot Noo 8), and iY contains some of the storrr~water
rrianagement system for the subdivision.

one house, at 94 Kendall. l~ven~e (n/f Gutierrez and Chicas), exists a~ th.e corner
of Kendall Avenue and the Private Way, ~'he Gutierrez/Chicas deed ~°eco~nizes both the
"pra~osed street99 and the 1925 plan,

Infrastructure ~votild be underground. On~site stormwater rzianagement ~s
proposed, and sewer would be gravity to I~enda~l Avenue.

The prelirr~inary design seeks to improve the road within the 40 foot Right of
Way, incorporating the Very Low Volume Local Road standards of MassDOT,
Framingham has recently adopted this standard in various zoning districts, and approved
projects under this standard, Improving the Private jay as a Low Volume Road would
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not int~rf~r~ with the existing use of others. Those others would include, at least theexisting house and the land in Nafi~lc.

I~encdall wishes the Plalinirl~ F~oard act favorably on the construction of thee~isti~lg ~~ht of ~Ii1a~ with a 2~ foot ~aveilient withili the ~0 Fe~t9 prefer°ably as a Pi°ivateJay to be maintained by the homeowner°s, under a Hoineo~vn~rs association, (~Y~eptin~the ~~istin~ abutter) aild it would be designated a Fire Lane under the statute and posted~ssuch.

~IJaiver ~~~ga~•ding ̀ °~El-2_V1IT APPLI~'.ATION PROCEI~URES'~

I~~nda11 ~vi11 need to request a waiver• of the Framingham Planning Boa~c~ ~Zul~sand l~~gulation regi~ing signahu~es of the owners.
",~pp8~c~,~t: The owners) of land and such duly a~iYhocized agent(s), representative(s),assigns) or attorney(s). In each instance where an applicant is in addition to the owner(s),such representative shall file with the Planning Board s~r~cient written evidence ofauthority to act by oi• on behalf of the owner~(s), such as a certificate of coi-~orate vote,power of attorney, a list of office~~s, end/or such other evidence as Nye Planning Boardmay reasonably require. A19 ovv►~ers of Band vvitl~ira a ~~obclivisior► n~i~st k~e co-app6acants. (emphasis added)"

~~sed upon Kendall' representation, the abtittei• is not in favor of the plan toimprove the "private way" and indeed the property. Kendall claims he would not be ableto obtain his signature. Conflict between the Planning Bonds 1Zules and Regulationsz~ow ap}~ears with Easement Law. Kendall has the right to improve the Private Way yetthe Planning Soards requirement places an unreasonable burden. The statute, M.G.L.c~ 1 s~ 1 L, the ~L~bdivision control Lew, Definition: "A~~lic~rilt" ,shall i~~~lz~cJe an oi~i~ner~~~r• hi,s a~;~t~~1 or~ i~epresentcrtive, o~• leis cr,s~,s~igj~s. " Here Kendall is "an owner" seelangsubdivisio~i approval. Kendall is only subdividing their own land, and as such Kendall isthe sole owner of the "subdivision", but also a co~tenaut of the private ~vay.

The local Planning Bo~~d regulation requiring s~lattues of all o~hniers i~ notstatutory, bud a lo~~l r~quir~ln~nt found in the definition of Applicant (".~~1 o~~e~~s of Baa~dc~ithie~ a sdabdovis~on must b~ co-appleca»ts.") The "subdivision" is I~endall's property onl~~.Thus Kendall will be the only signatiu•e to the application as they are the subdividers.Case law is not clear on dlis issue. It does recognize the r~gulatoiy authority'sinterest, but notes "...zoning uzrtl~o~°hies a~°e not the crrbzter•s qfp~°i>>ute pt~opei~~t~> dis~~i~tesbetween l~rnc~oivners~.'~ Kcrl~n v. Planning Bch of ~S'toz~gl~ton, 241~Icrss. Abp. Ct. 553, 55.E(19<g7).
"E7~ei~ tl2oargh it zs nor the role of~er~rnit-gr~anti~g crz-rtlroi°hies to c~'ecicle ~~•oper~tyc~i,spzrtes, they r~o~retheless h~~cry,fij~~c~ it necess~crry to adc~~~ess c~i.restioi~s of~o~~~nei~~ship in thecoiir~se ~f tlxeir ~~~ork. Thr~s zs hell illa~str^aced b~}~ cases a~^icing in the szrbdi>>isior~ ~~~pi°ovalcUl7text, 1a~hei~e it has b~e~~~ held that u planning bocr~~d incry ertfo~ce cr~r,o>>asion in its ~ alescrncl i°egailcrtior~s r~egi~iring the crp~dicc~nt be td~e oti>>ner of ~^eeord oi~• 17z3 agent cr~~c~'tytcrt cr.sznc~~ivisroy~ ~l~i~ identi~> tl~e o7~i~i~er~s of the site. Kcrlinskcr ~~. Plcr~rr~i~~ Bch. of'Wczlc~~`ielcl,3.~ 7 ~~a.ss~ 12.3, 129 (1 ~l ̀70),
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These cases reco~niz~ that a plannui~ board has a legitii~l~te interest i~l
asc~~-tainin~ whither an applicant has (or prospectively will Have) sufficient ownership
ri~ht~ in the prope~-t~ to go forward with the project. V~here erzcuinbrances o~ title do riot
impair fl1~ applicant's rights to prosec~iite the proposed development, denial on that basis
is clot ~vai°~~anted. Kahn s~tp~~a. (that easement did not conflict with subclivision was i10
impediment to planning board approval).

IIer~ we have a private road with fiall lights for the developer to iinprov~ and a~1
abutte~~ who will likely object, but wifh no basis under easel~ent law. It would b~
appropriate to have the Planning hoard waive the ownership (signature) requirement.
Tie Planning hoard may waive its rifles and regulations:

1~I.G.L. 41, S~~etion ~~1R 1~1 ~lcry~i~i~rg l~octt~c~'naca~> i~~ ~rr~yl~czt~ti~trlcrr~ ease, 1i~17e~~e .;i-teh
C(C/GO7? 1.S' l7? tj1~' ~7l/I)l7~' T7~1`B/'(?,St Ul1Ct~ F701 7;2COYISZSfPl~2t l~l'IfJI /l9[? 1F?t('l~t Cll?Ctr jJl.(T'~70,5'~' Of
the sifl3c~z7n~s~~o~t cc~iztr~ol lm-u, ~v~rit~e s~t~°ict corrzplicra~c~ 1-i~itlz its' ~rules~ crnc~'
t~enz~l~rtioias, ctnd ~-rith the fi~orxtc~g~ or~• crc~ces,s ~~elz~z~~e»~ents~ s~~ecifiec~ i~ scric~ 1a1~9~,
cn~d ~aac~y, Inhere Ilse ti~~~rys~ ~~re ~~ot othej~7>>ise clee~~~e~' crc~eyti~at~, crp~r.o>>e a l~lc~~~ on
conclitioi~s lirnitir~~ the I,vts it~~on~1-vl~ich bi~ilc~ings riacry be ei•ectec~ and tlae 1~utr~ber•
of buildi»gs that» cry be erected o»l~a~~ticzila~~ I is c~~~d tl~e length of~ti~~~e for
l~i~laic•I~ p~rl~ticzilar b~atilc~iFz~s »any be i~acriy~tciinecl ti~~itl~oz~t, firi~tltei~ con,s~ej~/ 1~y t1~e
plc~t~t~i~~6 board to tl~e acces.s~~~•o~~~ided. The ~~lcrnr~i~~~ boar~c~ S1~all endorse szrcl~
eo»c~itio~~.5~ on 1h~ plan 1a 7i~hich reference is ryacic~e on sttel~~lan u~ac~'~-vliieh ,shall
fot~ thc~ patTpose of t1~e sz~Uc~'ivision eonly~ol lal~~ be cleerr7ecl to bc~ cz~c~r•t of t`he ~lu~~."

~~ Vdaiving the owner"s rec~uirern~nt would not detract from ~tl~e "~i~blic inter~e,st nr~cl
~~ot [be] inconsis~lent ~~i~it17 tl~e intet~l crnc~ pan~ose of ~tl1e strl~c~ivisiof~ cos~tr~ol lcn~~ ",
where the purpose of the Subdivision Conhol Law, is "...re~z~lc~tir~g the Icryin
ozrt cry~c~ co~157r~uc[ion ~~f ~~i~crys rn s~trbdivisions~~~f~ovii~rng u~•cc~s~.s to tJ~e s~ever•crl lots
tl~~~•ein, bt~1 tit~hicl~ lzui~~ col he~ome public la~uys... "

1~f.G.L. c-~1 Sectio~7 ~411~f. Tlie sa-rbdi7~is~ion control ln~i~ hers been enacted
,for the panpose of p~°otectif~g tl~~ safet~~, cony-ei~iet2ce cn~d ~-i~elfcrr~e of the
iy~haUit~~nls of ~JI~e citie,~~ ctnc~ toy-v~rs ivy ~~~Glich it is, or• may her•e~rfte~r be, ~2~1~
ire effect by i~egulatit~~; tl~e laying ozrt c~r~d c•o~~stt°archon of~i-nays iia
sirbc~ivisior~s~~t•ovr~lzT~~~g access to ld~e s~i~e~~al lots t/~e~•eii~~, 1~irt7i~hich l~crve
ant beco~~~e ~~ail~lic 1i~crys, crF7c~ e~,s~2v°ing s~a~itcrr~~ coi~~clilzons i~r strbc~ivisions
and ii7~r°open° c~~se,s perr•lzs ai~c~open areas. Td~e~~otii~er~.~~ of~cz~lcnn~in~
bocr~•d crr~cl o f cr boar°c~ of al~~e~~l za~c~e~~ tl~e subclivz,sio~~ cony°ol 1c~1-i~ ,sl~crll be
elercised ~i~itl~ Clare ~•cgcmc~', fo~~ tl~e,~~i~ovisio~ of acleclzia~e cteces~.s to ctll of tt7e
loll z~~~ cr s•eib~'i~-is~ion by 1rcr~~,s~ tl~crt tii~zll be sufE crf~cl eohver~ie~~t for' lr~cai~el;
,~or~ lesse~~i~?~ co~~aes7ion ire ,s~iich ~i~~rys cnzcl ire ~/~ae crc(jucen~~ublic tii~uy.~~; fo~~
i~ec~trci»,~~ clui7~~~r to life cu~7cl lirizl~ iN the opercr/io~~ t~f~lT~tr~lnr' ~~e1~ielc~,s; for'
,c~ezu~i»~~r .s~{fety ij7 II~e cci,sc~ of fig"e, . flo~~~l, par~ie urzd otl~c~~• eit~c rgei7c°ie,r,~ fog"
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irl.s~rr•in,~ conrl~liu~~cc~ ~rillr ll~c~ upplircihle ~ oi7i»~ ~~rclillcn~rrc,s o~~ 1~~~-Icnr.s~: f~~~~
SE?C20'119~~; UC~t'(~1IC/1P j)YO1'15701~ ~O]' ITC//C'7', .S'L'l i'C'7'U£?E', Lt~7'C/111U4,rC', 111711~C'1'~;T01/1?C~
t~lilil~' .ser~~ice,c, fi~~c~. ~~o1~cc~, ~~i~~d othe~~ .similc~~' j»trnicil~ul c~gr~i~~n~E~»t. csricl
street li~I~lrr~~ rn~c/ n~I~r~r rc~yuir~e~nic>>11,ti• ri~1~~~rc r7c~ce.~~szn.~~ ij1 cr ,subc/i~~ision:
rrncl ~`or ~~r~orclij~utirr,~ t11~ irui~,s ire a .sLrl~cli~~i,i~i~»~ ~i~i~1~ c~uclr cat/~~r rrric~ ~i~i~h
Ilt~~ J~tr/~lic ~i~cri',s i» thE~ ~~il~~ u~~ to~i~i~ iiz ~rl~icl~ i~ i,s~ lnc~rl~~c/ u~~cl iritl~ ~Irc ~rcr7~s~
rn nc~i~;hhorr~~~~ ,s°ubdi~~i.s~r~~ns~. ,Such ~~o~~i~er.s nr~r}' a/.so bc~ E~.~~erci,ti~~~c! ~rilh ~luc
rc~4,urc~ fo~~ Il~~r~ polio` nf~t1~~ co~t»~torni•E~~~lt/~~ /n c~t~cot~t~ugc~ 11~~ ~r.ce ofs~olcrr~
c~ner,~v ar~cf~~i~olc~c! /I7e acces~,s /o dirc~cl ,stn~li,<r1r1 oj~.ti•olur e»er~n~.y.~~',slenrs. It
r.ti~ //r~~ iiltc~r~~ c~f~~I~c .szrbclii~is~~ai~ c~~ntrol lcnr t/~crl cu~~~,~~erb~li~~i.sio»~~lr_m fi/~d
~rill~ 1/~c~ plaf~t~in,~ I~o~~rcl sl~crll receii~e 11~~~ cr~~pro~~crl o~`~,strch hocrr~c/ if said
pTcn~ coy?to~~rt~,s~ to the recon~mencl~rlior~ of~thc l~orn~d of7~cu111~ cnrc~'~o tl~e
t~e~~,s~~riubl~ ru~s~,e uJ7d re~trlalioi~as oft/~~~ ~~Icrr~ni»~ hocn•c~ pc~r~tuii~ii7~s~ t~~
subcli~i~rsion.s~ of~lui~d; ~~ro~~ir~'c~~~, hn~re~~er, ll7~rt slr~~h 1~ocrr~cl nrcn~~, ii~he~7
u~~pro~~ricile, l~rcri~~e, ~~,s pro~~idec~ for ire secliot~ ers;l~l)'-~~~~e R, ,sttcll ~~ortior~t,s
of tM~~ rt~lc~,~~ cri~~I r•c~~;ululions~ u.~~ rs~ cleen~c~d uclvi.s~c~blE~.

~Lccorrlin~~ly I~c~nd~ll r~c~u~sts the Plaluzin~ ~3o~rcl tinci d1~; ,~tatutoz•~~
language :.,t~p~~licca~l".shu/1 inclrrc~'~ cm of+~nc>>• yr hi,s~ cr~~et~l o~~ ~~c~prc~s~c>>~t~i~i~~c~, or his
u,s.sigt~,4~. " is complied with ve~~sus tl~lat of the P1atlning Boar~~l Rlil~s and IZ~gulations.

Very truly,

.~°~ f~'
f

Kent ~ St •set_ ~ salty gust
By~1~~1r alto ley
George Condors
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